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RECOMVENDED ORDER

On August 7, 2006, a hearing was held in Tall ahassee,
Fl ori da, pursuant to the provisions of Sections 120.569 and
120.57(1), Florida Statutes, for the purpose of considering
Petitioner's formal witten protest. The case was consi dered
by Lisa Shearer Nelson, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: Mark A. Basurto, Esquire
Bush Ross, P. A
Post Office Box 3913
Tanpa, Florida 33601-3913

For Respondent: Tom W Brown, Esquire
Brannon, Brown, Hal ey
& Bul l ock, P.A.
Post Office 1029
Lake City, Florida 32056-1029

STATEMENT OF THE | SSUE

Whet her the Suwannee River Water Managenment District's

(SRWWD' s) decision to award the contract contenplated in its



Request for Proposals, RFP No. 05/06-036WR, Hydrol ogic

Services and Recorder Station Miintenance (Maintenance

Contract), to Hydrologic Data Collection (HDC) is contrary to
t he agency's governing statutes, the agency's rules or
policies, or the proposal specifications.

PRELI M NARY STATEMENT

The SRWWMD i ssued a request for proposals entitled RFP

Nunber 05/06-036, Hydrol ogic Services and Recorder Station

Mai nt enance. Three conpani es responded to the RFP. After

review of the proposals, the proposers were notified that the
Sel ection Conmttee would recomrend to the Governing Board of
SRWWD t hat the contract be awarded to HDC. Petitioner, whose
proposal cane in second, filed a Petition protesting the award
of the Maintenance Contract on June 14, 2006. On June 23,
2006, the Petition was forwarded to the Division of

Adm ni strative Hearings for assignment of an adm nistrative

| aw j udge.

Hearing was originally scheduled for July 20, 2006;
however, based upon a stipulation of the parties, the matter
was continued until August 7, 2006. HDC, the w nning
proposer, did not file a petition to intervene and di d not
participate in the proceedings. The parties filed a Pre-

hearing Stipul ati on August 4, 2006, and stipulated to certain



findings of fact which are incorporated into the Findings of
Fact in this Recomended Order.

At hearing, Petitioner presented the testinony of Bil
Hi | brand, Kirk Webster, John Dinges and Carol yn Purdy, and
Petitioner's Exhibits one through seventy-five were adnm tted
into evidence. Respondent presented the testinony of Tom
Mrti and Respondent's Exhi bits one through eight were
adm tted.

A hearing transcript was prepared. The parties were
granted until August 31, 2006, to file proposed recomended
orders. Respondent's proposed recommended order was filed
August 31, 2006, while Petitioner's was filed Septenber 1,
2006.Y Both have been considered in the preparation of this
recommended order.

FI NDI NGS OF FACT

1. Petitioner Hydrogage, Inc. (Hydrogage), is a Florida
corporation with its principle place of business |ocated at
2726 Lithia Pinecrest Road, Valrico, Florida 33954.

2. On March 31, 2006, Respondent issued a request for

proposal s: RFP Nunber 05/06-036, Hydrol ogic Services and

Recorder Station Mii ntenance.

3. Petitioner tinmely submtted its proposal prior to the

May 9, 2006, 3:45 p.m deadline. Two other proposals were



also tinely submtted: one by HDC and one by M crocom Desi gn,

Inc. (Mcrocom.

4. Petitioner's proposal contained all of the el enents
requested by RFP 05/ 06- 036V\R.

5. SRWWD has a policy that is used when procuring
services via conpetitive procurenent, which is |abeled as
"6.6.4 RFP Ot her Services (Policy 6.4.4)." That policy
provides in pertinent part:

10. A Selection Commttee consisting of

t hree menbers of Senior Managenent or
appropriate alternates shall act as a
corporate body to evaluate the proposals,
rank the respondents, and select the

i ndividual or firmwth the best relative
ability to performthe services desired.
The neeting or neetings in which the

sel ection commttee perforns the above
procedures are public neetings and may be
observed by Contractor Respondents. In the
case where presentations are required from
the entities on the short list, three

Sel ecti on Menbers nmust be present at short
list presentations.

Beyond this statenent, there is no guidance in Policy 6.4.4
concerni ng how Sel ection Conmttees are to eval uate responses
to an RFP.
6. Likew se, the RFP at issue provides |little guidance

beyond the review formitself. The RFP states:

Eval uation by District Selection Commttee:

The District Selection Conmttee conposed

of three (3) persons will reviewthe

qualifications of respondents and conpare

the proposals based on the itens listed in
Exhi bit B, "Review Form" in Section 6.




This formw Il be used by the Sel ection
Committee in ranking the proposals.

* * %

Rej ection of Responses: Pursuant to Rule
40B-1. 812, Florida Adm nistrative Code, the
District reserves the right to reject any
and all bids or other proposals submtted
in response to District invitation.

District also reserves the right to waive
any m nor deviations in an otherw se valid
pr oposal

7. Fl orida Adm nistrative Code Rule 40B-1.812,

referenced by the RFP, provides:

The District shall reserve the right to
reject any and all bids or other proposal
submtted in response to District
invitation, and such reservation shall be
i ndicated on all advertising and
invitations. The District may wai ve m nor
irregularities in an otherw se valid bid.
A mnor irregularity is a variation from
the ternms and conditions which does not
affect the price of the bid, or give the
bi dder an advantage or benefit not enjoyed
by other bidders, or does not adversely

i npact the interest of the District.

Vari ations which are not m nor may not be
wai ved. A bidder nay not nodify bid after
opening. M stakes clearly evident on the
face of the bid docunents, such as
computation errors, nay be corrected by the
District.

8. The review formin Exhibit B of the RFP lists three
categories for evaluation of proposals: 1) "Qualifications

and Rel evant Experience" (70 possible points); 2) "Financial



Consi derati ons" (25 possible points); and 3) "Data Delivery
(5 possible points).

9. A simlar reviewformto the one used for this
procurenment has been used by past Selection Commttees
revi ewi ng proposals for the services at issue, with the
di stinction that the current procurenment added a Data Delivery
category for ability to use the Hydstra format. Previously,
the review form contained only two categories: Qualifications
and Rel evant Experience (70-75 possible points); and 2)

Fi nanci al Consi derations (25-30 possible points). Wth one
exception, it appears that the Selection Committees considered
the qualifications of past bidders corporately consistent with
Policy Nunmber 6.6. 4.

10. This was not the first tinme Hydrogage submtted a
proposal to performthese services. On several different
occasi ons since 1997, Hydrogage subm tted proposals that were
accepted as tinely and conplete, but were not considered the
w nni ng proposal. On those occasi ons Hydrogage routinely
requested the proposals submtted by other conpanies, as well
as the review fornms conpleted by the Selection Commttees, in
order to inprove on its proposals for future submittals.

11. The review fornms used by past Selection Commttees
contai ned sone variations but were generally consistent. For

the Qualifications and Rel evant Experience category, there are



Si X subcategories reflected on the review sheet: proposed
staff experience with simlar projects; denonstrated
under st andi ng of scope of work; ability to performall tasks
in scope of work; references; availability/responsi veness of
qgqual i fi ed personnel; and resources/equi pnent availability.
These sanme subcategories are listed on the current review
form

12. The review form for RFP 96/97-29WR i ncl uded a
listing of the points the Selection Commttee could award for
each subcategory under Qualifications and Rel evant Experience,
with the subcategory "proposed staff experience with simlar
proj ects" broken down even further according to the type of
equi prent to be used. For the Financial Considerations
category, the | owest cost proposal was awarded the full thirty
poi nts, and each remai ni ng proposal was awarded points in
proportion to how its cost proposal corresponded to the | owest
one. The review forms for RFP 96/97-29WR were signed by al
three reviewers. The wi nning proposal was subm tted by Sutron
Corp., with Hydrogage placing second.

13. The review formfor RFP 99/00-41WR cont ai ned the
sane subcategories under Qualifications and Rel evant
Experi ence, but did not break down the points attributable to
each subcategory. The review formsinmply listed the total

poi nts available for the entire category. Reviewers on the



Sel ection Conmttee signed individual review fornms, with only
one reviewer detailing the points he awarded for each
subcategory. The w nning proposal was submtted by Sutron
Corp., with Hydrogage listed as third. Hydrogage submtted
the | owest cost proposal for this RFP, and Sutron Corp.
submtted the third | owest.

14. The review form for RFP 02/03-008WR contai ned the
sane categories but did not break down the points attributable
to each subcategory. Like the review formfor 99/00-41WR, it
sinply listed the total points available. Review fornms for
this bid were signed by all three revi ewers.

15. RFP 02/03-008WR was awarded to Safe Harbor
Associ ates, and Hydrogage's proposal was ranked second.
Hydrogage filed a protest to the award and after a hearing
bef ore the Water Managenent District Governing Board, al
proposals were rejected and the project was re-bid through RFP
02/ 03-040WR. As with RFP 02/ 03-008WR, for 02/03-040WR no
detail was provided on the review forns for the points
attributable to each subcategory in the Qualifications and
Rel evant Experience conponent, and all three Reviewers signed
each review form The project was awarded to HDC, with
Hydr ogage coming in fourth.

16. Petitioner did not challenge the specifications of

the current RFP. Petitioner's representative believed that,



consistent with past practice of the District and its rules
and policies governing procurenent procedures, the proposals
woul d be scored using the sanme nethod by each Sel ection

Comm ttee nmenber because they would make their decision as a
group and that the financial aspect of the bid would be scored
on a proportionate basis based on the relationship to the

| owest bid.

17. The budgets submtted by the three proposers under
t he Financial Considerations category of the current RFP were
a) Hydrologic Data Collection - $72,910.00; b) Hydrogage -
$81, 149.40; and c) M crocom Design, Inc. - $185, 241. 00.

18. Al three Reviewers of the Selection Conmttee
awar ded 25 points to HDC for its cost proposal under Financi al
Consi derati ons.

19. Two of the Reviewers awarded Hydrogage 13 points and
the third awarded 22 points. The first two Reviewers awarded
zero points and five points, respectively, to Mcrocom

20. Unli ke HDC, Hydrogage could deliver data in Hydstra
format. The ability to do so neant that SRWWD personnel did
not have to convert the data received into Hydstra format,
whi ch could save the District between $1,500 and $2, 000 per
year. Both Hydrogage and M crocomreceived five points from
each menber of the Selection Committee in the Data Delivery

cat egory, whereas HDC could not deliver data in this format



and received no points fromany menber of the Sel ection
Comm ttee.

21. Wth respect to the current solicitation, the review
sheets for each reviewer were signed separately. The
revi ewers i ndependently considered the proposals submtted and
met individually with SRWD staff to discuss references. The
public nmeeting by the Selection Conmttee was |limted to a
t abul ati on of the scores previously determ ned by each
i ndi vi dual Reviewer. In other words, the Selection Commttee
did not "act as a corporate body to evaluate the proposals,
rank the respondents, and select the individual or firmwth
the best relative ability to performthe services desired," as
required by Policy 6.6.4.

22. Kirk Webster is the Deputy Executive Director of the
Depart nent of WAater Resources for the SRWD, and was a nenber
of the Selection Commttee. M. Wbster has worked for the
SRWWD since 1976 and has served on several Selection
Comm ttees, including those assigned to eval uate 96/ 97- 29V\R,
99/ 00-41WR and 02/ 03-008WR. M. Webster awarded HDC 65 of 75
points for Qualifications and Rel evant Experience, and awarded
Hydr ogage 60 points. M. Wbster considered the subcategories
in this category to be of varying |evels of inportance, and
did not necessarily separate out points for each subcategory.

Nor did he deduct points for specified deficiencies in a
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proposal, but viewed the overall category as a conposite. He
did not award a perfect score in the Qualifications and

Rel evant Experience category to any bidder, because in his
view there are no perfect conpanies.

23. Wth respect to the Financial Considerations
category, he awarded HDC the full 25 points avail able because
it submtted the | owest bid. He awarded Hydrogage 22 points:
approxi mately 10 percent fewer points than HDC because its bid
was approxi mately 10 percent higher than HDC s. Based on his
prior experience on selection commttees, he used a
mat hemati cal cal cul ation that was in direct proportion to the
bid ampbunts of the three proposals submtted. M. Webster's
nmet hod of awarding points in the Financial Considerations
category was consistent with past practice of the SRWD.

24. John Di nges, Director of Resource Managenent for the
SRWWD, al so served on the Selection Commttee. M. Dinges
previously served on the Selection Committee for 02/ 03-008WR.
He felt that the six subcategories in the Qualifications and
Rel evant Experience category were factors to consider, but not
necessarily entitled to the same point value. |If a proposer
|l eft a subcategory out of the RFP response, he would have
awarded fewer points for the overall category. M. Dinges
awarded the full 70 points in this category for all three

conpani es.
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25. Wth respect to the Financial Considerations
category, M. Dinges did not use a proportional nethod of
awardi ng points as M. Wbster. Instead, he awarded HDC t he
full 25 points for the | owest cost proposal. For Hydrogage,
he "split the difference" between 0 and 25 and rounded up to
thirteen. He awarded 5 points to Mcrocom whose financi al
proposal was over twice as high as either other proposal
because it had submtted a proposal. Because Policy Nunber
6.4.4 does not specify how to cal culate the financi al
conponent, Dinges felt that a Reviewer should not | ook at past
practice of the agency but should | ook at the RFP itself and
use his or her own judgnment.

26. Carolyn Purdy, the third Reviewer, is the Executive
O fice Coordinator for the District. M. Purdy has been
enpl oyed by SRWD for over 30 years and has served on severa
Sel ection Comm ttees before this one, including the ones
assigned to review proposals for 99/00-41WR and 03/ 04- 40\R.
Ms Purdy al so awarded all three proposals the 70 points in the
Qual ifications and Rel evant Experience category. 1In the
Fi nanci al Consi derations category, she awarded HDC 25 points,
and like M. Dinges, "split the difference" between 0 and 25
and rounded up, awarding 13 points to Hydrogage. She awarded
no points to Mcrocom \Wen serving on the Sel ection

Commttee for 99/00-41WR and 03/ 04-40WR, she had used the sane
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or a simlar nethod for evaluating the Financi al

Consi derations category as that used by M. Wbster in this
case. She had no real explanation for changing her scoring
met hod, other than that the SRWWD policy gives no criteria for
scoring and she thought this was fair.

27. One of the subcategories listed for the
Qual ifications and Rel evant Experience category on the review
formwas "references." The Selection Commttee menbers
reviewed only Policy 6.4.4, the actual RFP and the three
proposals submtted by HDC, Hydrogage and M crocom The
i ndi vi dual nenbers did not check references supplied by the
conpani es bidding on the project, but relied on staff to do
so. TomMrti, the SRWD s water resources networks program
manager and hydrol ogi st, was tasked with checking the
references contained in the proposals. M. Mrti then net
with each nenmber of the Selection Commttee to report the
results of his reference checks.

28. Hydrogage's proposal contained a section entitled
"Client References" listing the nanmes, addresses and tel ephone
nunbers for contact people at other water managenent
districts, as well as a summary of the work performed for
those districts. 1In addition, Hydrogage's proposal contained
a listing of "Streangagi ng/ ADCP/ Dye Dilution Clients" for the

years 2004-2006 under its description of its work experience.
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M crocom al so submitted a list of prior projects with contact
information for each. HDC, on the other hand, in a section
entitled "References," provided what is better described as a
bi bl i ography. It did not submt a |list of business references
or the names and tel ephone nunbers of any other entities for
whom it had performed simlar work

29. The RFP specified that the proposal document nust
provide "Information on the geographic |ocation of the

contractor's firmand staff (resumes and experience on sinilar

projects) that the contractor currently has available to
performthe work." Arguably, providing information in
response to this requirenment would also provide the references
that the review formidentified as one of the criteria for
evaluating the Qualifications and Rel evant Experience
conponent of the proposals. HDC s proposal, however, did not
list "simlar projects.” Instead, the proposal relied heavily
on the aggregate experience of the staff nenbers identified
for the project, referring repeatedly to "over 245 years of
stream gagi ng experience with the USGS and private sector,"”
and stating that it is "currently conducting stream gagi ng
activities at 69 daily discharge stations, 8 periodic

di scharge stations, 9 acoustic velocity stations, 5 raingage
stations and 2 water quality nonitor stations in Florida and

south Georgia." Clients for this work are not identified.
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30. M. Webster and M. Dinges believed that the term
"references" on the review form neant references to other
clients for whom a conpany had performed work. Both agreed
that if a proposal left sonething out that was required,

i ncluding references, points should be deducted for the
deficiency. However, neither deducted points from HDC for not
i ncl udi ng busi ness references. M. Purdy al so believed that

t he response should include references to other agencies for
whom t he proposer had performed work, but felt that HDC s
subm ssi on of bibliographical entries was reasonabl e because

t he people preparing the response are scientists.

31. Mire inportantly, she felt no need to check business
references for HDC because it had worked for the SRWD in the
past and its representatives "do good work." M. Dinges and
M. Webster expressed a simlar view. |Indeed, M. Wbster
testified that he would rely on the fact that a contractor had
worked for the SRWWD in the past, perhaps to the detrinent of
ot her conpanies, if it had done good work.

32. Regardl ess of the value each Selection Commttee
menber would attribute to references, the RFP and past
practices of the Division require that sone deduction be nade
for failing to provide this information. No such deduction
was nade to HDC s score for this deficiency by any menber of

the Sel ecti on Team

15



33. TomMrti, the staff person tasked with checking the
references, acknow edged that HDC did not submt business
references. However, in |light of the work HDC had done for
the District previously, he decided that he could serve as a
reference for HDC. He had in the past given HDC s nanme to
other entities because he liked the quality of its work, and
call ed those to whom he had given HDC s name to confirmthat
t he work HDC had done was satisfactory.

34. The information that Mrti supplied, i.e., serving
as a reference hinself and contacting other entities regarding
HDC, was not information readily available fromthe response
to the RFP itself. M. Mrti's actions, while well -
intentioned, served to supplenent HDC s proposal and provided
to HDC an advantage not enjoyed by other bidders. Likew se,
the failure to provide references was not an error, such as a
conputation error, that could or should be corrected by the
Di vi si on.

35. VWhen the totals for all three reviewers are added up
for each proposal, HDC received 280 points, Hydrogage received
263 points, and M crocomreceived 230 points. |If tw of the
Sel ection Conmttee nmenbers, consistent with their own prior
practice and with the prior practice of the SRAWD, had awar ded

points in the Financial Considerations category in proportion
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to the | owest bid, Hydrogage woul d have received nore overal
poi nts than any ot her bidder.

36. Simlarly, where a point value for references has
been identified in past solicitations, the subcategory was
generally awarded 10 points. There is no requirenment that 10
poi nts be deducted, but all three Reviewers agreed that sone
deducti on shoul d have been made. |If points had been deducted
fromHDC s score for failure to provide references, its point
total may have been | owered so that Hydrogage may have
received the highest overall total

CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action in accordance with Sections 120.569 and 120.57(1),

Fl ori da Statutes.

38. Petitioner, as the party challenging the proposed
agency action, has the burden of proof in this proceedi ng and
must show that the agency's proposed action is contrary to the
agency's governing statutes, rules or policies, or the bid or
proposal specifications. A de novo hearing was conducted to
eval uate the action taken by the agency. Section

120.57(3)(f), Florida Statutes; State Contracting and

Engi neering Corp. v. Departnment of Transportation, 709 So. 2d

607 (Fla. 1st DCA 1998). The adm nistrative |aw judge nmay

17



recei ve evidence, as with any hearing held pursuant to Section

120.57(1), but the purpose of the proceeding is to evaluate

the action taken by the agency based on the information

avail able to the agency at the time it took the action. 1d.
39. Agencies enjoy wi de discretion when it cones to

soliciting and accepting proposals, and an agency's deci sion,

when based upon an honest exercise of such discretion, wll

not be set aside even where it may appear erroneous or if

reasonabl e persons may di sagree. Baxter's Asphalt and

Concrete, Inc. v. Departnment of Transportation, 475 So. 2d

1284, 1287 (Fla. 1st DCA 1985); Capeletti Brothers, Inc. v.

State, Departnment of General Services, 432 So. 2d 1359, 1363

(Fla. 1st DCA 1983). Section 120.57(3)(f) establishes the
standard of proof as whether the proposed action was clearly
erroneous, contrary to conpetition, arbitrary or capricious.
40. A decision is considered to be clearly erroneous
when al though there is evidence to support it, after review of
the entire record the tribunal is left with the definite and
firmconviction that a m stake has been conmtted. United

States v. U. S. Gypsum Co., 333 U S. 354, 395 (1948). An

agency action is capricious if the agency takes the action
wi t hout thought or reason or irrationally. Agency action is

arbitrary if is not supported by facts or logic. See Agrico

Chem cal Co. v. State Departnent of Environnmental Regul ation,
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365 So. 2d 759, 763 (Fla. 1st DCA 1978). An agency deci sion
is contrary to conpetition if it unreasonably interferes with

t he objectives of conpetitive bidding. See Wester v. Belote,

103 Fla. 976, 138 So. 721, 723-24 (1931).

41. Petitioner's challenges to the proposed award to HDC
fall into three categories: 1) whether Respondent has a
system of coordi nated, uniform procurement policies,
procedures and practices in place for acquiring contractual
services; 2) whether the Selection Committee conplied with its
governing statutes, rules and policies; and 3) whether the
SRWWD' s actions were
clearly erroneous, contrary to conpetition, arbitrary or
capri ci ous.

42. To the extent that Petitioner is challenging the
policies of Respondent, and the procedures (or |ack thereof)
for evaluating the proposals, Petitioner's argunent nust fail.
To be sure, Respondent provides little instruction to its
Sel ection Commttees in ternms of its rules, policies, and the
RFP itself as to how proposal s should be eval uated. However,
in order to challenge the adequacy of the selection
procedures, Petitioner nust have filed a challenge to the RFP
specifications. Having failed to do so, it cannot chall enge
t he adequacy of those procedures in this proceeding.

Capel etti Brothers, Inc. v.
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Departnent of Transportation, 499 So. 2d 855 (Fla. 1st DCA

1986) .

43. \Whether SRWWD conplied with its stated policies is
another matter. As referenced in finding of fact nunber five,
the witten policy of the SRWD is to act

as a corporate body to evaluate the
proposal s, rank the respondents, and sel ect
the individual or firmwith the best
relative ability to performthe services
desired. The neeting or neetings in which
t he selection commttee perforns the above
procedures are public neetings and may be
observed by Contractor Respondents.

G ven the express requirenent that the Sel ection Committee
eval uate the proposals corporately, the policy contenpl ates
that a single nethod of evaluation be enpl oyed.

44, In this case, the Selection Commttee did not neet
corporately to evaluate the proposals. The public nmeeting was
limted to tabulating the already conpleted score sheets from
each i ndependent reviewer. The Selection Commttee's failure
to work as a body when the witten policy of SRAWD requires
such action is a violation of the standard enunciated in
Section 120.57(3). Moreover, had the Selection Commttee net
corporately to evaluate the proposals, it is doubtful that
mul ti pl e net hods of eval uation woul d have been used by the
Sel ection Comm ttee nenbers.

45. The written policies of the SRAWD do not provide

that the cost proposals be scored in proportion to the | owest
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bi d. However, prior agency practice consistently used that
met hod for scoring. Contrary to the view expressed by one
menmber of the Selection Commttee, it is reasonable and
appropriate for both bidders and the Selection Commttee to
consi der past practice of the agency. See, e.g., Section

120.68(7)(e)(3), Florida Statutes (2005); Caber Systens, Inc.

v. Departnent of General Services, 530 So. 2d 325, 334-35

(Fla. 1st DCA 1988); Aurora Punmp v. Goulds Punps, Inc., 424

So. 2d 70 (Fla. 1st DCA 1982). |If Respondent wi shed to change
its method of scoring fromthat enployed in past iterations of
the solicitation, it should have provided notice to potenti al
bi dders by either changing its witten rules or policies, or
provi ding additional information in the RFP itself. It did
not do so.

46. Moreover, M. Dinges and Ms. Purdy's decision to
sinply "split the difference" between zero and twenty-five has
no real basis in logic or reason. As noted above, the dollar
di fference between HDC and Hydrogage's bids was approxi mately
$8,000. The difference between Hydrogage and M crocom s bids
was approxi mately $104,000. There is no logical relationship
bet ween the scores accorded to the three proposals by either
Di nges or Purdy, and they had no explanation for changi ng
their scoring nethod from past solicitations. Under these

circunstances, the scoring of the Financial Considerations
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category by these two nmenbers of the Selection Commttee was
arbitrary.

47. Finally, the lack of references in HDC s proposal
rai ses two issues: what consequences should have occurred as
a result of this deficiency in HDC s proposal, and the
propriety of the action taken by the SRWD to supply
references on behalf of the w nning proposer.

48. Petitioner did not allege that HDC s proposal was
nonresponsi ve as a result of not providing business
references, and has not requested that HDC s proposal be
rej ected as not being responsive to the RFP. Petitioner has
argued that failure to deduct points for not including
references deviates fromthe provisions of the RFP.

Petitioner has denonstrated this to be the case.

49. The proposals were to be eval uated based upon the
i nformation provided in those proposals, in accordance with
the terms of the RFP, the rules of the SRAWD and its policies.
Florida Adm nistrative Code Rule 40B-1.812 specifically
provi des that a bidder may not nodify a bid after opening, and
that only m stakes clearly evident on the face of the
document, such as conmputation errors, may be corrected by the
District. Therefore, HDC s proposal should have been
eval uated based on the information in the proposal itself.

50. Rule 40B-1.812 does not allow the District to supply
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information for a particular bidder that shoul d have been
included in the proposal but was not.? Yet that was precisely
what was done in this case. M. Mrti, who was assigned the
responsibility to check references by the bidders, actually
supplied references for HDC because their proposal did not
i ncl ude them
51. By supplying references for HDC where its proposal

did not include this information, the agency's action is both
contrary to its existing rules and policies, and contrary to
conpetition.

The bid procedure was fashioned to

di scourage discrimnatory governnent al

awards and to assure the procurenent of the

best val ue in exchange for public funds.

VWhen t he procedure is not followed, those

obj ectives are not achi eved.

Courtenay v. Departnent of Health and Rehabilitative Services,

581 So. 2d 621, 623 (Fla. 5th DCA 1991). The purpose of the
bi ddi ng process is settled in the | aw

[ T]o protect the public against collusive
contracts; to secure fair conpetition upon
equal terms to all bidders; to renmove not
only collusion but tenptation for collusion
at public expense; to close all avenues to
favoritismand fraud in its various fornmns;
to secure the best values for the county at
the | owest possible expense; and to afford
an equal advantage to all desiring to do
busi ness with the county, by affording an
opportunity for an exact conparison of

bi ds.

Wester v. Belote, 103 Fla. 976, 138 So. 721, 723-24 (1931):
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see also Harris v. School Board of Duval County, 921 So. 2d

725 (Fla. 1st DCA 2006); Departnent of Lottery v. Glech Corp.,

816 So. 2d 648, 652 (Fla. 1st DCA 2001); Aurora Punp v. Goul ds

Punps, Inc., 424 So. 2d 70, 75 (Fla. 1st DCA 1982); Harry

Pepper & Associates, Inc. v. City of Cape Coral, 352 So. 2d

1190, 1192 (Fla. 2d DCA 1977); Wod- Hopkins Contracting Co. V.

Jacksonville Electric Authority, 354 So. 2d 446 (Fla. 1st DCA

1978) .

52. The evidence viewed as a whole revealed that while
HDC subm tted the | owest cost proposal, the RFP was not to be
eval uated based on cost alone. |Indeed, by the very terns of
the RFP, cost was to make up only 25 percent of the total
score available. Menbers of the Selection Committee and staff
working with them favored HDC s proposal not sinply because of
cost, but because the conpany and the technicians working for
it were a known quantity. As a consequence, the Respondent
made accommodati ons for HDC that were not afforded to other
conpani es who subm tted proposals. These actions infected the
process with just the type of favoritismthat conpetitive
procurenment was designed to prevent.

53. As a renedy, Petitioner has requested that the
undersigned require that the points be retabul ated and that
Hydr ogage be recommended to the Governing Board for award of

the contract. However, admnistrative |aw judges are w thout
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the authority to direct how an agency nust respond once a
finding is made that the procurenent process violated
applicable law. The adm nistrative |aw judge's sole
responsibility is to ascertain whether the agency acted
fraudulently, arbitrarily, illegality or dishonestly.

Departnment of Transportation v. G oves-Wat ki ns Constructors,

530 So. 2d 912 (Fla. 1988); see also Moore v. State,

Departnment of Health and Rehabilitative Services, 596 So. 2d

759 (Fla. 1st DCA 1992); Courtenay v. Departnent of Health &

Rehabilitative Services, 581 So. 621 (Fla. 5th DCA 1991).

RECOMVENDATI ON

Upon consideration of the facts found and concl usi ons of
| aw reached, it is

RECOMVENDED

That a final order be entered that rescinds the
recommendation that RFP No 05/06-036WR be awarded to

Hydr ol ogi c Data Col |l ection, Inc.
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DONE AND ENTERED this 13th day of Septenber, 2006, in

Tal | ahassee, Leon County, Florida.
(j}ﬁ%efg§4¢uu )%piﬂk~//
LI SA SHEARER NELSON
Adm ni strative Law Judge
Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675

Fax Filing (850) 921-6847
www. doah. state. fl . us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 13th day of Septenber, 2006.

ENDNOTES
1/ Florida Adm nistrative Code Rule 28-106.104 specifies that
the filing date for docunments filed electronically is the date
t he agency clerk receives the conplete docunent. I|nasnuch as

the final pages of Petitioner's proposed recommended order were
received after 5:00 p.m August 31, 2006, it was docketed the
next norning.

2/ Respondent took the position at hearing that while
references did need to be checked, there was no requirenent
that the references conme froma conpany's proposal. This
argunment has no nerit. The RFP clearly provided that the
proposal s woul d be conpared based on the itens |isted on the
review form There is certainly no provision for Respondent to
| ook el sewhere for information to supplenent the proposals.

COPI ES FURNI SHED

Mark A. Basurto, Esquire
Bush Ross, P. A

Post Office Box 3913
Tanmpa, Florida 33601-3913
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Tom W Brown, Esquire

Brannon, Brown, Haley & Bullock, P.A
Post Office Box 1029

Lake City, Florida 32056-1029

Jerry Scarborough, Executive Director
Suwannee Ri ver Water
Managenent District
9225 County Road 49
Live Cak, Florida 32060

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
10 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
wll issue the final order in this case.
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